SO ORDERED.
SIGNED this 12th day of March, 2015.

UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
GREENSBORO DIVISION
IN RE:

)
)
MILLENIUM IV, INC.,
)
)
Debtor.
)
____________________________________)

CASE NO. B-14-11410
Chapter 7

ORDER AUTHORIZING SALE OF ASSETS OWNED BY DEBTOR
BY MEANS OF PUBLIC AUCTION PURSUANT TO 11 U.S.C. §§ 105(a) AND 363 AND FED. R.
BANKR. P. 2002, 6004 AND 9014, AND APPROVING SALE AND BIDDING PROCEDURES,
AND FORM AND MANNER OF NOTICE

THIS MATTER came on to be heard on February 24, 2015, upon the Trustee’s Motion Pursuant
to 11 U.S.C. §§105(a) and 363 and Fed. R. Bankr. P. 2002, 6004 and 9014, Seeking Approval of Sale
and Bidding Procedures, and Form and Manner of Notice Thereof, with Respect to the Proposed Sale of
Assets Owned by Debtor and Means of Public Auction (the “Sale Motion”). Appearances were made
by Charles M. Ivey, III, as Chapter 7 trustee and attorney for trustee and William P. Miller, U.S.
Bankruptcy Administrator. After due and proper notice to all parties and in consideration of the
evidence presented and pleadings filed, the Court makes the following findings of fact and conclusions
of law:

1.

The Debtor filed a voluntary petition under Title 11, Chapter 7 of the United States

Bankruptcy Code on December 4, 2014. As a result of that filing, Charles M. Ivey, III was the
appointed trustee and has continued to act in such capacity since the filing.

2.

The Debtor owns certain real estate and personal property located in Sanford, North

Carolina. At the time of filing, the real estate and personal property were being used in the operation of
an 85-bed Alzheimer facility and a 50-bed assisted care facility (the “Facilities”). The Facilities have
been and are continuing to be operated by Al’s Line of Care, Inc. and Lifetime Care, Inc. (hereinafter
“Tenants”).

3.

There are patients in both the assisted care facility and in the Alzheimer facilities. Those

patients were receiving care from the Tenants. Based upon the Trustee’s investigation, which includes
direct conversation with parties associated with North Carolina Department of Health and Human
Services, Health Service Regulation Division, and Hunter Derek, on behalf of the Attorney General’s
Office, the Trustee believes operations are being conducted in a lawful fashion, that no deficiencies are
being pursued by applicable regulatory agencies, and said regulatory agencies do not have any issues
with the continued operation of the Alzheimer and assisted care facilities by the Tenants.

4.

At the time of the hearing of this matter, the first lienholder on the Facility is DCR

Mortgage VI Sub I, LLC (“DCR”). It appears at this time the outstanding balance on said indebtedness
including all interest, fees and expenses is $3,666,476.68. The second lienholder on the Facilities is
Magnolia House Retirement Center, Inc. There also appear to be claims of tax liens filed by the
Internal Revenue Service and the North Carolina Department of Revenue. The Schedules filed in this
Chapter 7 proceeding indicate that $1,078,000 is owed to the Internal Revenue Service and $41,000 is
owed to the North Carolina Department of Revenue for payroll taxes, and $27,000 is owed to the State
of North Carolina for Employment Security Commission charges. These tax liens are subject to
subordination pursuant to 11 U.S.C. § 724(b). As hereinafter stated, the settlement contemplates that
the second lienholder will buy the position of the first lienholder. At the time of the hearing, it was
reported to the Court that this has in fact occurred, and at the time of the sale of the assets as
contemplated in mediation the total amount which will be owed on the first and second liens will be
$4,650,000.

5.

On December 19, 2014, the Trustee filed a Motion Seeking Authority to Enter into an

Interim Lease and Operating Agreement. The matter was heard by the Court on January 6, 2015, and
the Trustee was authorized to enter into an Interim Lease and Operating Agreement with Tenants and
continued the hearing until February 10, 2015. The hearing was subsequently continued to February
24, 2015, and the Court continued the Trustee’s authorization to continue operating under said Lease
through May 2015, with the Court to reconsider the same on May 12, 2015, in conjunction with this
Court’s hearing to approve the sale of the Facilities as hereinafter set forth.

6.

On February 3, 2015, the Trustee filed a Motion to Approve and Authorize Mediation

Settlement Agreement. That matter was heard on February 24, 2015, and was approved by the Court.
As a part of the terms and conditions of the Mediated Settlement Agreement, the parties thereto agreed
that the Trustee would seek authority to conduct a sale pursuant to 11 U.S.C. § 363 by means of auction
upon the terms and conditions which are set forth in this Order.

7.

It is in the best interest of the estate for this Court to authorize an auction sale of the

Debtor’s assets upon the following terms and conditions and sales procedure. The terms and conditions
of the sale procedure are attached hereto and incorporated herein by reference as if set forth verbatim
and identified as Exhibit A, “Sales Procedure.”

8.

Consistent with the Sales Procedure as identified herein, all liens are transferred to

proceeds of sale including any claim of lien by the United States of America by and through and for the
benefit of the Internal Revenue Service, any claim of lien by the State of North Carolina by and through
and for the benefit of the North Carolina Department of Revenue and/or the Employment Security
Commission, and Lee County, North Carolina on behalf of property taxes. The Trustee shall be and
hereby is directly authorized at the time of closing to pay the outstanding and unpaid Lee County
property taxes from rent proceeds held by the Trustee.

9.

It is in the best interest of the Chapter 7 estate, secured creditors, unsecured creditors and

all other parties in interest and pursuant to 11 U.S.C. § 363(b)(1) for this Court to authorize the Trustee
to conduct the sale pursuant to the terms and conditions set forth herein.

Based upon the foregoing findings of fact and conclusions of law,

IT IS, THEREFORE, ORDERED, ADJUDGED and DECREED and NOTICE IS HEREBY
GIVEN:

1.

The Trustee shall be and hereby is authorized and directed to conduct an auction sale

pursuant to 11 U.S.C. § 363 upon the terms and conditions set forth herein and, in particular, pursuant
to the Sales Procedures as attached to this Order.

2.

The sale shall be conducted by the Trustee at 12:00 Noon on May 1, 2015, in the 341

Creditors’ Meeting Room of the U.S. Bankruptcy Court, at 101 South Edgeworth Street, Greensboro,
North Carolina 27401.

3.

NOTICE IS FURTHER GIVEN that a hearing shall be held if necessary on April 28,

2015, at 4:00 p.m. in Courtroom Number 1, U.S. Bankruptcy Court, 101 South Edgeworth Street,
Greensboro, North Carolina 27401, for the purpose of resolving any dispute by and between the
Trustee, the estate and any party claiming to be an Acceptable Bidder.

4.

NOTICE IS FURTHER GIVEN that a final hearing on this sale shall be held at 9:30

a.m. on May 12, 2015, in Courtroom Number 1, U.S. Bankruptcy Court, 101 South Edgeworth Street,
Greensboro, North Carolina 27401, for the purposes of confirming that the procedures set forth in the
Sale Order have been followed by the Debtor and the auction sale conducted is in accordance with the
same, to approve the sale of the Sale Assets as set forth and described herein, and to make such
additional findings as necessary to provide the Purchaser with proper title in accordance with the terms
and conditions of this Order.

5.

The Trustee shall be and hereby is directed to use reasonable efforts to obtain the

addresses of other assisted care facilities or similar facilities to the ones described herein for the
purpose of mailing to said facilities a copy of this Order and notification of this sale and to file a
certificate of mailing with this Court identifying those parties who have received this Order.
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EXHIBIT A
SALES PROCEDURE

A.

Assets to be Sold (“Sale Assets”). The Sale Assets consist of all of the real
and pe rsonal pr operty o f t he D ebtor associated with t he ope ration of t he
Facilities unless otherwise identified as an Excluded Asset. T hese Assets
include t he real estate located at 1107, 1111 and 1115 Carthage Street,
Sanford, Lee C ounty, N orth C arolina. The p ersonal property a ssociated
with the operation of the Facilities from said real estate include all beds,
bedside tables, chests, chairs, couches, dining tables, dining c hairs, two
pianos, a nd a ny a nd a ll other associated f urniture, ki tchen a nd r estaurant
equipment, a nd all otehr machinery and equipment associated with and
located at the premises identified herein. This sale also includes all rights
the D ebtor ha s a s i t r elates t o t he ope ration of the 50 -bed a ssisted l iving
facility an d t he 8 5-bed A lzheimer’s f acility. It is a cknowledged that th e
Debtor i s not t he owner of t he l icense for t he op eration of t he Facilities,
however, the holder of said licenses will cooperate with the highest bidder
to obtain for the benefit of said Highest Bidder the license as necessary to
operate the Facilities.

B.

Excluded A ssets. The f ollowing are not included as a Sale Asset. All
avoidance actions and the rights associated therewith that are allowed b y
the United States Bankruptcy Code for the benefit of the estate pursuant to
11 U.S.C. §§ 510, 542 -553 and 724, a 1997 Buick LaSabre Ltd., 11 U.S.C.
§ 541 c auses of a ction f or t he be nefit of D ebtor. A s a p art o f t his s ale,
certain as sets w hich are currently p art o f t he o peration ar e ex cluded as a
result of the same being property of the Tenants, and said assets therefore
are not part of the sale. These would include, at the time of closing, any and
all funds in bank accounts maintained by the Tenants and derived from the
operation of t he F acilities, a nd a ny a nd a ll a ccounts r eceivable due f rom

Medicare, Medicaid, insurance or other third party payees for services
provided by the Tenants to residents up to the time of closing.
C.

Purchase Price. The Purchase Price for the Assets shall be $4,650,000. This
Purchase Price will result from a credit bid which has been submitted b y
Magnolia H ouse R etirement C enter, Inc. or i ts assigns, a nd s aid bi d w ill
represent the full amount owing on the first and second liens attached to the
real estate and personal property, excluding property tax lien.

D.

Rejection of Executory Contracts. This sale is subject to the
acknowledgement that the Trustee has not assumed any executory contracts
associated with the Facilities and, therefore, none will be assumed by the
buyer. However, as a part of the agreement of cooperation by the current
Tenants, said Tenants will assign all of their rights to any and all contracts
for care of the residents at the Facilities that they have entered into as of the
closing date.

E.

Court Approval. These procedures have been approved by the United States
Bankruptcy Court for the Middle District of North Carolina.

F.

Closing. All closing shall take place promptly following entry of the Final
Order but no later than sixty (60) days after the auction date unless
otherwise agreed to by the Trustee, the Highest Bidder and approved by the
Court.

G.

No Financing Contingency. This sale is not subject to the buyer’s ability to
obtain financing.

H1.

Free o f Liabilities a nd L iens. The Sale Assets shall be sold without
assumption of liabilities and free of liens. T he S ale Assets shall be sold
pursuant to and to the full extent permitted by 11 U.S.C. § 363( f) and all

other applicable laws, free and clear of any and all liens, security interests,
encumbrances, and claims including, but not limited to, any claims as
defined in 11 U.S.C. § 105. A ny party holding a secured claim shall have
the right to credit bid pursuant to 11 U .S.C. § 363(k), however, the party
making such a bid must make the credit bid in the context of a bid of all of
the S ale A ssets i n a ccordance with t he t erms a nd c onditions of t his Sale
Procedure.
H2.

Lee County Property Taxes. At closing, the estate shall be responsible for
paying the outstanding property taxes owed to Lee County through the 2014
Tax Year (which are estimated to be $44,499.86 for 2014. Said funds will
be a vailable from the prior amounts received from Tenants as rent
payments.

I.

Sale Means. The auction sale shall be an absolute auction subject only to
confirmation of t he C ourt a t t he f inal he aring t hat t he Auction a nd S ale
Procedures Order was f ollowed and that a n Acceptable Bidder was the
highest bidder.

J.

Time and Date of Auction. This auction shall commence at 12:00 Noon on
May 1, 2015.

K.

Location of A uction. The auction shall take place in the Section 341
Creditor Room of the United States Bankruptcy Court for the Middle
District of North Carolina located at 101 South Edgeworth Street,
Greensboro, North Carolina, or at such other place as may be ordered by the
Court.

L.

No Due Diligence Contingency. The proposed sale is not subject to further
due diligence by any bidder. Any i nvestigation i nto the assets shall b e

conducted by any Acceptable Bidder prior to the Sale Date and based upon
whatever due diligence said party deems necessary.
M.

Acceptable Bidder. An Acceptable Bidder is the party who has provided
all of the following to the Trustee on or before 4:00 p.m. on Friday, April
24, 2015.
i.

A de posit t o t he T rustee i n t he a mount of $50,000. Said

deposit shall be held by the Trustee pending the auction sale. The
Trustee then will be authorized to retain said deposit and credit it
towards the highest bid of the Highest Bidder. Any other deposits
received by the Trustee shall be promptly returned to any
Acceptable Bidder. It is the obligation of any Acceptable Bidder to
provide the Trustee with written instructions as to how said deposit
shall be refunded in terms of wiring instructions, payee description,
or ot her ne cessary instructions t o ensure t he T rustee refunds the
deposit as requested by an Acceptable Bidder.
ii.

Establishing to the Trustee’s satisfaction that a prospective

Acceptable Bidder has the financial ability to consummate the sale
in a timely manner if such bidder becomes the Highest Bidder at the
auction sale.
iii.

Provide a written acknowledgement directed to the Trustee

that said party has read t he Sale Order, understands the same an d
agrees to be bound by the same and acknowledges that participating
in said sale makes the party subject to the jurisdiction of the United
States Bankruptcy Court for the Middle District of North Carolina
as it relates to any issues and/or disputes that may arise concerning
said Acceptable Bidder and the bankruptcy proceeding.

iv.

Trustee shall promptly, but no later than three (3) days after

receipt of all documents and deposit requirements as identified
above, inform the prospective Acceptable Bidder whether the
Trustee designated the prospective bidder as an Acceptable Bidder
or takes the position, based upon evidence presented, that said party
should not be so designated.
N.

Acceptable Bidder Dispute Resolution. The Court shall hold a hearing on
April 28, 2015 ( or at such time set by the Court) to hear and resolve any
disputes which may exist between a prospective Acceptable Bidder and the
Trustee as to whether said prospective Acceptable Bidder should be
designated as an Acceptable Bidder. The Court retains jurisdiction to
determine such other times and dates as it deems appropriate to hear an y
dispute relative to a p rospective Acceptable Bidder, and said hearing may
be held upon an emergency notice as deemed appropriate in the sole
discretion of the Court.

O.

No Auction if No Acceptable Bidder Other than Magnolia. If there is no
Acceptable Bidder other than Magnolia, then the bid/offer by Magnolia as
set out herein shall be deemed the highest and best offer for the Sale Assets
and there shall be no auction sale. In such event, Magnolia shall be deemed
the Highest Bidder as defined herein.

P.

Opening Bid. The Opening Bid shall be deemed to be the highest
acceptable qualifying bid. The Opening Bid shall be in the amount of which
represents the full amount owed on the first and second secured liens. (See
paragraph 7C above for further explanation, amount is $4,650,000.)

Q.

Upset Bids. At the auction sale, an Acceptable Upset Bid may be made by
any Acceptable Bidder. T he f irst Acceptable Upset Bid must be in an
amount equal to or g reater t han $50,000 in e xcess of t he O pening Bid.

Thereafter, Acceptable Upset B ids m ust ex ceed t he p revious A cceptable
Upset B id b y a n a mount e qual t o or gr eater t han $10,000. The ul timate
Highest Bidder shall be referred to as the Highest Bidder, and its bid, the
Highest Upset Bid.
R.

How to Make an Upset Bid. A v alid Upset Bid may be made only b y a
person w ho satisfies t he c onditions set f orth in these Auction and Sale
Procedures to qualify as an Acceptable Bidder and set out in paragraph 7M.

S.

Irrevocable Nature of Bids. The Acceptable Upset Bid made by the Highest
Bidder shall remain open and be irrevocable through the Final Hearing, and
if the Highest Bid is determined at such hearing to be approved as the Final
Acceptable Bid t hen t he H ighest Bid shall remain open and irrevocable
through the closing date.

T.

Finality of Auction Process. The Highest Upset Bid of the Highest Bidder
is not subject to any upset bid after the close of the Auction Sale or at the
Final Hearing.

U.

Highest Bid Deposit. The Highest Bidder shall cause to be deposited with
the Trustee an amount in addition to the Acceptable Bidder Deposit such
that the total amount of such deposit is equal to ten percent (10%) of the
Highest Bid (the “Highest Bidder Deposit”). The Highest Bidder Deposit
shall be subject to and shall represent good funds on deposit with the Trustee
on or be fore N oon of t he f irst da y following t he a uction. If t he hi ghest
bidder is Magnolia, it is not required to make an Acceptable Bidder Deposit.

V.

Final Hearing. T he final hearing will be held on May 12, 2015 ( or such
other date as set by the Court) at 9:30 a.m. (the “Final Hearing”). It shall
be the purpose of the Final Hearing to confirm that the procedures set forth
in Sale Order have been f ollowed by the Debtor and the Auction Sale

conducted i n a ccordance w ith t he s ame, t o a pprove t he s ale of t he S ale
Assets, and to make such findings as are necessary to provide the purchaser
with proper title in accordance with the terms and conditions of the Asset
Purchase Agreement and Sale Procedures Order.
W.

Closing Date. The Closing Date shall be deemed to be the date upon which
the consideration is paid and all closing documents are signed. T his may
take place immediately after the Final Hearing but must occur within sixty
(60) days of the entry of the Sale Approval Order, unless the Sale Approval
Order is subject to a stay, in which case a closing shall occur within five (5)
days after such stay is t erminated an d t he Sale Approval Order r emains
effective.

X.

Failure of Highest Bidder to Close. In the event there is an auction sale and
the Highest Bidder defaults or fails to close the sale transaction, then the
Acceptable Upset Bid that is the prior high bid for the Sale Assets shall be
deemed the new Highest Bidder and the Purchase Price shall be the amount
of such prior high bid. The new Highest Bid shall be required to comply
with a deposit requirement as outlined herein and shall be bound through
the closing at its prior high bid with the deposit to remain on hand. T his
allowance of an alternative Highest Bid shall in no way be deemed a waiver
or release by the Trustee of the Highest Bidder from any and all liability
that would result from such a default and failure to close.

Y.

Break-Up Fee/License Transfer. T here is no Break-Up Fee contemplated
by this sale due to any party, however, if the Highest Bidder is an entity
other t han M agnolia, t he T rustee shall pay t o Alfreda Robinson, or he r
assigns, a License Transfer Fee. The fee shall equal fifty percent (50%) of
any bid in excess of the Opening Bid up to, but not exceeding, $250,000.

Z.

License Transfer Cooperation. Al’s Line of Care, Inc. and Lifetime Care,
Inc., a nd t heir m anagers, of ficers, di rectors, a gents, i ncluding, but not
limited to, Alfreda Robinson and Willie Robinson, have agreed and shall
cooperate with the Highest Bidder to facilitate the issuance of an appropriate
license t o t he H ighest B idder t o ope rate t he F acilities. This c ooperation
includes, but is not limited to, providing such documentation and such
consent as may be necessary to transfer their existing license to the Highest
Bidder, and of any assignments, if necessary, of existing resident contracts
that have been entered into by the Robinson entities prior to the closing date.
This requirement of cooperation will not be necessary if the Highest Bidder
is Magnolia in that Magnolia and the Robinson Entities have entered into a
separate a greement as i t r elates t o t heir a rrangement, an d that a greement
shall control between those two parties.

AA.

Operations Pending Closing. Pending the sale and closing, the Trustee shall
continue to lease the Facilities to the current Tenants and the terms of said
Lease shall continue t o be g overned by t he Interim lease an d Operating
Agreement as previously approved by the Court.

BB.

Medical Records. The control and possession of all medical records shall
be transferred at closing to the Highest Bidder, and said Highest Bidder does
thereby assume all obligation associated with the records to maintain and
preserve the same in accordance with all federal and state laws and related
regulations.

CC.

Absolute Sale. The Court, pursuant to Bankruptcy R ule 6004( h), will
authorize the Trustee to close the sale of the Sale Assets immediately upon
entry of the Sale Approval Order following the Final Hearing.

DD.

Necessary Findings by Purchaser. A sale c onducted pursuant to the
procedures set forth herein shall result in the Sale Assets being sold to the

Highest Bidder as a good faith purchaser. Said purchaser shall acquire all
rights as can be conveyed pursuant to 11 U.S.C. § 363(f) including, but not
limited to, the right of a good faith purchaser pursuant to 11 U.S.C. § 363(n),
and a finding based upon sworn representation of the Highest Bidder that
the bidding was not pursuant to any improper collusive bidding practices,
which will allow for the sale to be avoided for reasons which would include
11 U.S.C. § 363(n).
EE.

Dispute Resolution. The Court shall retain exclusive jurisdiction to resolve
any disputes which may arise concerning this Auction Sale Procedure and
other issues r elevant t o t he T rustee’s s ale o f t he Sale A ssets as s et f orth
herein.

FF.

Business J udgment. The Trustee may exercise his r easonable b usiness
judgment in conducting the auction sale and allowing a reasonable time for
bids by Acceptable Bidders once the auction sale has commenced.
However, it is intended that once commenced, the auction sale shall proceed
to its conclusion without being continued to a subsequent day and the
Trustee may determine, in his business judgment, when to close the auction
sale, declare the Highest Bid, and conclude further bids. The Trustee may
exercise his reasonable business judgment to recommend to the Court the
Highest Bid.

GG.

Emergency Court Hearing with Notice thereof. The Court may hold
emergency hearings to resolve any disputes that may arise prior to the
auction sale. These emergency hearings would include, but not be limited
to, any hearing as to whether a party should be designated as an Acceptable
Bidder. All such emergency hearings shall be held on notice and hearing as
determined by the Court to be necessary under the circumstances and may
include l imited not ice a nd/or t elephonic not ice t o t he de signated pa rties.

Where deemed necessary, the Court may issue ex parte orders to aid and
assist in the consummation of the auction sale.
HH.

No Representations or Warranties. The Sale Assets are being sold “as
is” and “where is” and Magnolia, or any ultimate Highest Bidder,
hereby acknowledges and agrees that, except as otherwise expressly
provided in the Asset Purchase Agreement, the Trustee makes no
representations or warranties whatsoever, express or implied, with
respect to any matter relating to the Sale Assets. Without in any way
limiting the foregoing, the Trustee hereby disclaims any warranty,
expressed or implied, of merchantability or fitness for any particular
purpose as to any portion of the Sale Assets. Magnolia and/or any
ultimate Highest Bidder further acknowledges that said party has
conducted (or will have conducted prior to the Auction Date) an
independent inspection and investigation of the physical condition of
the Sale Assets and all such matters relating to or affecting the Sale
Assets as said party deems necessary or appropriate to the extent that
they desire such. Magnolia or the Highest Bidder will accept the Sale
Assets at closing “as is” and “where is.”

II.

License Authority of North Carolina: The Trustee recognizes the Highest
Bidder must be appropriately licensed by the State of North Carolina to
operate the facilities. N othing c ontained in t he Sale P rocedures is
intended to alter or interfere with the States authority. Any Acceptable
Bidder will therefore need t o take such action it deems appropriate and
necessary to obtain all needed licenses to operate. As indicated in Paragraph
7 Z the current license holder has agreed to cooperate in this process.

