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This case came before the court on October 8, 2002, for
hearing upon the Trustee's objection to Debtor's amended claim for
property exenptions. Joshua N. Levy appeared on behalf of the
Trustee and J. GCordon Boyett appeared on behalf of the Debtor.
Havi ng considered the Stipulation of Facts filed by the parties and
"the other matters of record, and having considered the argunents of
counsel, the court finds and concludes as follows:
JURI SDI CTI ON
The court has jurisdiction over the subject matter of this
proceeding pursuant to 28 U. S . C. §§ 151, 157, and 1334, and the
General Order of Reference entered by the United States District
Court for the Mddle District of North Carolina on Augustl15, 1984.
This is a core proceeding within the neaning of 28 U S. C
§ 157(b)(Z2)(B) which this court nay hear and determ ne.
FACTS
When this Chapter 7 case was filed on February 28, 2002, the
Debtor was residing in a single-fanily residence |ocated at

1236 Winstead Place, Geensboro, North Carolina, which was owned by

his nother, Ruth Heath Parrish. On March 12, 2002, Ruth Heath




Parrish died testate. Under the will of Ruth Heath Parrish, the
Debtor inherited a one-third undivided interest in the residence
| ocated at 1236 Winstead Place. On June 17, 2002, the Debtor filed
an anmended Schedule B which reflected his inheritance of a one-
third interest in the 1236 Winstead Place residence' and an anended
claim for property exenptions in which he clained a $10,000.00
homest ead exenption with respect to his interest in the residence,
whi ch he valued at 3$26,666.00.2 On July 15, 2002, the Trustee
objected to ‘the anended claim for property exenption, asserting
that the Debtor did not have the right to an exenption in the
property "due to the lack of continuity ownership in the property
and the fact that the Debtor did not own said property as of the
date of his bankruptcy filing."
DI SCUSSI ON

Under 5 541(a)(5)(A) of the Bankruptcy Code, the property of
a bankruptcy estate includes "[a]lny interest in property that would
have been property of the estate if such interest had been an

interest of the debtor on the date of the filing of the petition,

'Bankruptcy Rule 1007(h) requires that a debtor who acquires
or becones entitled to acquire any interest in property as provided
in§ 541(a)(5) "shall within 10 days after the information cones to
the debtor's attention or within such further time the court nay
allow, file a supplenental schedule. . . "

" Bankruptcy Rule 1007(h) also provides that "[i]f any of the

property required to be reported under this subdivision is clained
by the debtor as exenpt, the debtor shall claim the exenptions in

the supplenental schedule.”
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and that the debtor acquires or becones entitled to acquire wthin
180 days after such date . . . by bequest, devise, or inheritance

. " The parties agree that this provision is applicable in
the present case and that Debtor's one-third interest in the
residence at 1236 Winstead Place therefore is property of the
estate in this case. Hence, the estate includes an interest in
property that was not owned by the Debtor on the petition date.
The Trustee argues that because such property interest was not
owned on the petition date, the Debtor is precluded from claimng
an exenption wth respect to such property interest. The court
di sagr ees.

The right to claim property as exenpt in a bankruptcy case is
granted in § 522(b) of the Bankruptcy Code, which grants an
I ndi vi dual debtor the right to exenpt or renove property "from
property of the estate". The property that may be exenpted by a
debtor is con-trolled by § 522(d) unless the state in which the
debtor's domcile is located has opted out of § 522(d), in which
event, the property that may be clainmed as exenpt is controlled by
the state law that "is applicable on the date of the filing of the
petition. . . " See § 522(b) (2). North Carolina, in N.C.G.S.
§ 1C-1601(£), has opted out of § 522(d). Hence, the property that
may be clainmed as exenpt by the Debtor in the present case is

controlled by North Carolina |aw. See In re Nguyen. 211 F.3d 471

(4th Cr. 1982); Dominion Bank v. Nuckolls, 780 F.zd 408 (4th Cr.




1985) .

The statutory provision creating the current homestead
exenption in North Carolina is NNC. G S. § 1C-1601¢(a) (1). Under
NNC.GS. §1c-1601(a) (1), a debtor "is entitled to retain free of
enforcement of the clainms of creditors . . . [tlhe debtor's
aggregate interest, not to exceed ten thousand dollars ($10,000) in
value, in real property or personal property that the debtor or a
dependent of the debtor uses as a residence. . . . There are two
requirenents in order for property to be exenpted under this
statute. First, the property nust be property in which the debtor
owns an interest. Secondly, the property nust be property that the
debtor or a dependent uses as a residence. There is no issue as to
the Debtor satisfying the second of these requirenents, since it is
undi sputed that the Debtor was using the property as his residence
when this case was filed and has continued to do so. I't |ikew se
is undisputed that the Debtor owned the one-third interest in the
property when the anmended claim for property exenptions claim was
filed on June 17, 2002. The court does not find in NCGS. § iCc-
1601(a) (1) any requirenent that the Debtor nust have owned the one-
third interest prior to claimng the exenption. Nor does the court
believe that such a requirement should be read into the statute.
The North Carolina Suprene Court has adopted the general rule that
the exenption laws should be liberally construed in favor of the

exenption. For exanple, in Elmwood v. Elmwood, 295 N C. 168, 185,




244 S.E.2d 668 (1978), the North Carolina Court reiterated an
earlier ruling that exenptions are remedial in nature and "shoul d
al ways receive a liberal construction. . . ." It is also arule in
North Carolina that provisions which restrict a debtor's access to
his or her exenptions should be construed narrowmy and debtors
should be allowed a great deal of flexibility in claimng and

mai ntaining their exenptions. See Household Finance Corp. V.

Ellis, 107 N.C. App. 262, 266, 419 S.E.2d 592 (1992), citing

Commi ssi oner of Banks v. Yelverton, 204 N.C. 441, 168 S.E. 505

(1933) . Considering the rules of construction that have been
adopted by the Suprenme Court of North Carolina in dealing with
exenptions and the wording of NCGS § 1C-1601(a) (1), the court
does not believe that the North Carolina Suprene Court would adopt
the narrow reading of N.C.G S. § 1C-1601(a) (1) advanced by the
Trustee, and this court declines to do so.

The Trustee's argunent that a debtor is precluded from
claimng an exenption in a post-petition inheritance |ikew se finds

no support in the Bankruptcy Code or Rules. In In re Wlson, 694

F.2d 236 (8th Cir. 1982), the issue was whether a debtor could

exenpt funds that the debtor's attorney was required to refund

subsequent to the filing date. In holding that such funds becane

property of the estate pursuant to § 541(a) (7)° and therefore could

‘Under § 541(a)(7) property of the estate includes "[alny
interest in property that the estate acquires after the
commencenment of the case.™
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be exenpted by the debtor pursuant to § 522(b), the court stated:

The property of the estate, including property
added to the estate after commencenent of the
proceedi ng under subsections 541(a)(3) through
{a) (7) is "property of the estate" and can be
claimed by the debtor as exenpt under section
522(b). Section 522(b) enables the debtor to
claim exenptions from "property of the
estate,” and section 522(b) itself includes
no tine limtation which would bar the debtor
from clainming as exenpt any property which
becane property of the estate after
comrencenment of the suit.

694 r.2d at 238. The sane result was reached in In re Magness, 160

B.R 294 (Bankr. N.D. Tex. 1993), where additional property cane
into the bankruptcy estate pursuant to § 541(a)(5)(A) when the
debtor received a post-petition inheritance. In rejecting the
argument that the property could not be exenmpted because not owned
on the petition date, the court held: "Under § 522(b), a debtor may
sel ect exenpt property from 'property of the estate.’ Under 541,
‘property of the estate' includes property inherited wthin 180
days after the petition is filed. The Trustee's objection nust be

denied." Id. at 298. In accord In re Notargiacomp, 253 B-R 112

(Bankr. S.D. Fla. 2000) (debtor allowed to exenpt inherited property
t hat came into t he estate post - petition pursuant to
§ 541(a) (5) (A)). Debtor's amended claim for property exenptions
thus is consistent with § 522 of the Bankruptcy Code, as well as
Bankruptcy Rule 1007(h) which incorporates a procedure for claimng
an exenption in property that cones into the estate pursuant to

§ 541(a) (5)




Since the Debtor resided at 1236 Winstead Place, the Debtor
becane entitled to claim a honmestead exenption with respect to his
interest in that property once such interest becane property of the
bankruptcy estate pursuant to § 522(a)(5) (A). The Debtor properly
clai med such exenption by filing an anended claim for property
exenptions pursuant to Rule 1007(h) of the Federal Rules of
Bankruptcy Procedure. Accordingly the Trustee's objection to
Debtor's amended claim for property exenptions will be overruled
and Debtor's anmended claim allowed as filed.

IT IS SO ORDERED.

This 30th day of OCctober, 2002.

wiam b 106

WLLIAM L. STOCKS
United States Bankruptcy Judge
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