












rule" was involved in Brickwood. The question that arises in the trial court when a party fails to 

invoke the safe harbor defense is whether the defense has been waived as a result of such failure. 

See Rector, 265 F.3d at 254 ("Rector and the Trust's failure to raise Approved's failure to comply 

with the 21-day safe harbor provision in the district court in the first instance constituted a waiver 

of this argument."). The question for this court, therefore, is whether Mr. Laroque has waived the 

safe-harbor defense. 

Waiver in the context of this case "is the intentional relinquishment or abandonment of a 

known right." Brickwood, 396 F.3d at 395 n.7 (quoting from United States v. Olano, 507 U.S. 725 

(1993)). In observing that no waiver had occurred in Brickwood, the court stated: "In this case, there 

is no suggestion that Brickwood was aware of and intentionally relinquished its right to rely on the 

safe-harbor provisions ofRule 11." rd. The same is true in this case. There is nothing in the record 

to suggest that Mr. Laroque, a pro se litigant, was aware of the safe-harbor provisions ofRule 9011 

and intentionally relinquished his right to rely on such provisions as a defense to Rule 9011 Motion. 

The court, therefore, declines to find a waiver on the part of Mr. Laroque. 

The court is left with a record which clearly reflects that neither the Trustee nor the Successor 

Trustee has complied with the safe harbor provisions contained in Rule 9011 (c)(1 )(A). There being 

no waiver ofsuch failure, the court will be guided by the Fourth Circuit's admonition in Brickwood 

that a trial court "exceeds it authority by imposing sanctions requested through a procedurally­

deficient Rule 11 motion." Id. at 396. In Brickwood, the court exercised its authority to consider 

an issue that otherwise would have been forfeited and considered whether the trial court had erred 

in awarding sanctions. Even though the safe harbor defense had not been raised in the trial court, 

it also had not been waived, and it was error for the trial court to have nonetheless imposed 
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sanctions. Id. at 397. It would seem to follow that it would be error for the court to impose 

sanctions in the present case. Accordingly, the Rule 9011 Motion not being in compliance with Rule 

9011(c)(l)(A), and there being no waiver on the part of Mr. Laroque, the Rule 9011 Motion shall 

be overruled and denied. 

IT IS SO ORDERED. 

This 24th day of August, 2010. 

~l.~ 
WILLIAM L. STOCKS 
United States Bankruptcy Judge 
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