UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRICT OF NORTH CARCLINA
GREENSBORO DI VI SI ON

IN RE:
Chri st opher Janmes Diaz, Case No. 03-14091C-7G

Debt or.

LT S R S

ORDER

This case cane before the court on February 3, 2004, for
heari ng upon a notion for relief fromthe automaticstay filed on
behal f of Allison Johnson Diaz. WIliamL. Livesay appeared on
behal f of Allison Johnson Diaz ("Mvant") and Lee Laskody appeared
on behal f of the Debtor.

Movant offered into evidence two State Court orders which
reflect that an action currently is pending in State Court
I nvol ving the Movant and the Debtor. One of these orders was
entered on April 24, 2003, and the other was entered on July 31,
2003. Under these orders, the Debtor has been ordered to pay
specified anounts of retroactive child support, medical expenses of
the child, prospective tenporary child support, child support
arrearage and attorney's fees incurred by the Debtor in the State
Court proceedi ng.

In the nmotion, the Movant seeks relief fromthe automatic stay
I n order (1) to pursue proceedings in the State Court to collect
the unpaid anmounts allegedly due under the State Court orders, (2)
to obtain an order setting permanent child support and (3) to

pursue proceedings in State Court to collect a property settlenent



debt allegedly due under a separation agreenent between the Debtor
and the Myvant.
1.  Proceedings to Collect Child Support.

Movant first seeks relief fromthe automatic stay in order to
collect the amounts allegedly due under the orders which already
have been entered in State Court. Al though it is not entirely
clear that Muvant is required to obtain relief fromthe automatic
stay before doing so', the court is satisfied that the Movant
shoul d be allowed to pursue such enforcenent proceedings in State

Court as are necessary to collect all amounts of child support due

"Under § 362(b) (2) (B), the automatic Stay does not apply to
"the collection of alinobny, maintenance, or support from property
that is not property of the estate . .7 However, according to
COLLIER, this provision does not authorize enforcenent litigation
agai nst a debtor without obtaining relief fromthe automatic stay.
COLLI ER st at es:

However, it is inportant to note that,
unl i ke some of the other exceptions to the
stay listed in section 362(b), this exception
does not extend to the "comrencenent or
continuation of an action or proceeding"” to
enforce an obligation. Thus, section
362(b) (2) (B) protects an obligee who receives
property on a prepetition obligation, for
exanple, through a prior wage attachment, from
clains that such receipt is inproper, but does
not authorize enforcenent litigation against
the debtor wthout relief fromthe automatic
st ay.

3 COLLI ER ON BANKRUPTCY ¢ 362.05[2] (15th ed. rev. 2003). There is
l[ittle case |aw regardi ng whether the exception in § 362(b) {2) (B)
is as narrow as stated by COLLIER, although COLLIER s reading of §
362(b) (2) (B) was adopted in In re Lori, 241 B.R 353, 354-55
{(Bankr. M D. Pa. 1999).




under the State Court orders, including the award of attorney's
fees.? Child support is a nondischargeabl e i ndebtedness that will
survive the bankruptcy proceeding and thus there is no sound reason
for delaying collection of child support from property that is not
property of the bankruptcy estate. Accordingly, to the extent
that the automatic stay is applicable to future proceedings in the
State Court to collect the amobunts due under the orders that were
entered in State Court on April 24, 2003, and July 31, 2003, the
stay wll be lifted to permt such proceedings to proceed.

2. Proceedings to Establish Permanent
Child Support.

The Movant also requests relief fromthe stay in order to seek
an order in the State Court proceedi ng establishing the anmount of
Debtor's permanent child support obligation. Relief from the
automatic stay is not needed in order for the Mwvant to pursue this
relief in State Court proceedings. Under § 362(b) {2} (A) (ii) the
automatic stay 1is not applicable to "the commencenent or
continuation of an action or proceeding for . . the establishment

or nodification of an order for alinony, maintenance, or support

‘The attorney's fees awarded under the State Court orders were

incurred in obtaining the child support orders. Such attorney's
fees take on the nature of the underlying obligation awarded in the
proceeding, i.e., child support in the present case. See In re

Azia, 159 B.R 71, 75-76 (Bankr. D. Mass. 1993); In re Duncan, 122
B.R 434, 435-36 (Bankr. N.D. Ckla. 1991). This is true whether
the attorney's fees are awarded to the non-debtor spouse or
directly to her attorney. See In re Silanski, 897 F.2d 743, 744-45
(4th Gr. 13990).




.” Mwvant thus is free to seek an order in State Court
establishing the anmount of Debtor's permanent child support
obligation without obtaining relief fromthe automatic stay.

3. Proceedings to Collect Property
Settl enent | ndebtedness.

The property settlenent debt which the Mowvant wi shes to pursue
in State Court is based upon a provision in a separation agreenent
i n which the Debtor agreed to pay a marital debt owed to Lowe's
Honme | nprovenent Warehouse. The Movant alleges that Debtor's
obligation to pay the Lowe's debt is a nondi schargeable property
settl ement debt pursuant to § 523(a) (15) of the Bankruptcy Code.
Movant requests that the automatic stay be nodified at this time in
order to permit the Myvant to initiate proceedings against the
Debtor in State Court to recover the anount of the Lowe's debt.
Pursuant to § 523(c) of the Bankruptcy Code, the dischargeability
of indebtedness of the kind described in § 523(a) (15) nust be
determined in a proceeding brought in the bankruptcy court. Since
the dischargeability of the property settlenment debt referred to in
the notion must be determned in the bankruptcy court and no such
determ nati on has been nmade as yet, the Mwvant is not entitled to
relief fromthe stay to pursue the collection of such indebtedness
in State Court at this tine.

Now, therefore, it iIs ORDERED, ADJUDGED AND DECREED as
fol | ows:

{1) The automatic stay is hereby nodified so as to permt
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Al'lison Johnson Diaz to commence or continue proceedings in State
Court to collect fromthe Debtor, Christopher Janes Diaz, all child
support, including attorney's fees, awarded under the orders that
were entered in the District Court of Al amance County on April 24,
2003, and on July 31, 2003, in Gvil Action No. 02 CcvD 2332; and

(2) Relief from the automatic stay is denied as to the
comencenent or continuation of any proceedings in State Court to
collect property settlement indebtedness or other -equitable
di stribution anobunts pending further orders of this court and the
automatic stay remains in full force and effect except as nodified
in the precedi ng paragraph.

Thi s ﬂt\day of February, 2004.

WLLIAM L. STOCKS
United States Bankruptcy Judge




