i

crranT?
AR

PR

UNITED STATES BANKRUPTCY COURT A w1 7
MIDDLE DISTRICT OF NORTH CAROLINA . sy T

GREENSBORO DIVISION -~ e .
~ o AR

" IN RE:
Robin Peques, Case No. 99-10967C-13G

Debtor;

[ . S

CRDER

.This-casé'camé before the court on February 8, 2000, for
hearing upon a motionrby.the Chapter 13 Trustee'to allow the claim
of Cdx Furniture & Appliance Co., Inc. as secufedrin the amount of
$2,000.60 and unsecured in the amount of $10,096.12. Appearing at
the hearing were Phillip E. Bolton, attorﬁey' for the Debtor,
Everatt B. Saslow, Jr., attorney for Cox Furmiture & Appliance Co.,
Inc. and ﬁhe Chapter 13-Trusfee, Anita Jo Kinlaw Troxler. Having
“conside;ed the-évidence offered by the parties and the arguﬁents of
counsel, the court finds énd concludes as follows:

1.‘ On June 23, 1999, Cox Furniture & Appliance Co., Inc.
(“Cox") filéd a timely proof of claim in the amount of $12,096.12.
The claim was filed as being secured by ccllateral consisting of
certain furniture which Cox valued at $5,000.00

2. The Trustee asserts in the motion now before the court
that the collateral which secures the Cox,cléim.has a falue of

$2,000.00 and that the securéd claim of Cox, therefore, should be




limited to $2,000l.00; with the balance of the claim to bel "tr'eéted
as unsecured.

3. The items of furniture which are subject ﬁo the purchase
moneir _security interest of Cox and whi;:h seciuie the claim of Cox in
this case t;were de'scribed_ by each of the_ witnesses who testified at
the hea}ring. These items consist of so0lid cherry and- solid
'mahogany living room and dining room furnitﬁ.re, an oak bedroom
suite and a sectional 1living room suite consisting of- three
ﬁpholstered items. It _wés -undisputed thaﬁ_: all .of the solid wood
fur:;iture was of a good quality and in excellent conditidn;

4. Although the matter now before the court is in the form
of a motion for reduced valuation, the situation acfua-lly presented
is that the Debté:: wishes to ;:etain the collateral and to force Cox
to accept plan payments based u';;:on a reduced valuation of its
collaterai pursuant to § 1325(a) (5)-{B) .

5. Under the cram down option afforded by § 1325(a) (-5)‘ (B),
the Debtor is permitted to keep the collateral over tﬁe dbjection
of the secured creditoi;, the creditor retains the liem securing the
claim and the Debtor must provide the creditor with payments, over
the life of the plan, which have a present value equal to the value
of the collater;l. The precise m;it:ter for determination is the
valuation of Cox’s claim under § 506 (a) for purposes of cram down,
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which involves detgrmining the valﬁe of the‘ collatera; which
secures Cox’'s qléiﬁ.

6. Thé applicable standard for determining the wvalue of
‘collateral undgi § 506 (a) for purposes of cram down in a Chapter 13
casé‘ is tﬁe‘ replacement-value standard. Pursuant to the
replacement;value standard, the value of retained property in a
Chapter 13 case where the Debtor has e#ercised the § 1325(af(5)(B)
crém down option is the cost that the Debtor would incur in order
to obtain a like asset for the same proposed use. Stated another
way, the value.of the property is the price a willing buyer in the.

debtor’s situation would pay to obtain like property from a willing

seller, i.e., market wvalue. See Agsociates Commercizl Corp. V.
Rash, U.S. __, 117 §.Ct. 1879, 138 L.Ed.2d 148 (1397).

7.. In the presént case, both  sides called an appraiser as a
witness. There was somé discrepancy between the list of items
appraised by the two appraisers. The appraiser called as a witness
for Cox placed the market vélue of the furniture on his list at
57,680.00, while the Debtor’s,appraiser placed the market wvalue of
the furniture on his list at $6,000.00. Both witnesses alsc gave
a liquidation or forced sale value which was significantly 5elow-
the market value. The valuation which should be utilized in_the‘
present case is whaﬁ it would cost in the market place to replacé
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the furniture‘which is subject to the security interest of Cox with
like furniture. ‘Tﬁis involves utilizing‘thé testimoﬁy regarding
_ the market yalue of the furmiture. Eaving considered the evidence
:égarding that value, the court finds and concludes thaﬁ, the
replaﬁement cost fof the furniture that secures the Cox claim is
$6,420.00, that being the court’s finding of what the-Debtdr Would.
have to péy in order to replace the furniture which secures the
 claim with like furniture; i.e., used furniture of a similar type
and condition as the furniture bging retained by the Debtor. It
fo;lowg that if the Debtor ﬁishes to retain the furnituré,'her plan
will have to providé for payments to Cox'on its secured claim which
have a value, as of the effective daté of the plan, of not less
than $6,420.00. |

8. Since'the'motion now before the court éeeks to -establish
a valuaticn of $2,000.00 for the coilateral which secures Cox's
claim, the motion will be denied. |

IT IS SO ORDERED.

This 17 day of February, 2000.

Wil & Stocks

WILLIAM L. STOCKS
United States Bankruptcy Judge




